STATE OF NORTH DAKOTA

ATTORNEY GENERAL'S OPI NI ON 96- F- 08

Dat e | ssued: March 26, 1996

Request ed by: Representative Francis J. Wald

- QUESTI ON PRESENTED -

Whether there is a conflict between N D C C. 8§ 40-18-15, which
requires a defendant charged with the violation of a city ordinance
to waive the right to a jury trial in witing before the case may be
heard by a nunicipal judge, and N.D.C. C. 8§ 40-18-15.1, which provides
that a nunicipal court case may be transferred to district court for
jury trial only if the defendant has requested the transfer in
writing.

- ATTORNEY GENERAL'S OPI NI ON -

It is nmy opinion that there is a conflict between ND CC
88 40-18-15 and 40-18-15.1 if a defendant does not either waive the
right to a jury trial or request to transfer the case to district

court. It is ny further opinion that this conflict may be resol ved
in certain home rule cities by providing for a jury trial in
muni ci pal court. It is ny further opinion that if a jury trial is

not available in nmunicipal court, then ND.C C. § 40-18-15.1 prevails
because its later enactnment inplicitly anended N.D.C.C. 8§ 40-18-15.

- ANALYSI S -
Trials in nmunicipal courts are regulated, in part, by ND.C C
88 40-18-15 and 40-18-15. 1.
40- 18- 15. Trial in nonjury cases rising under the
ordi nances of a city. An action for the violation of a

city ordinance for which the right to a jury trial does
not otherwi se exist or in which the defendant has tinely
and appropriately waived a right to a jury trial in
witing pursuant to rules of the suprene court, nay be
tried and determned by the nunicipal judge w thout the
intervention of a jury. In the event of an adverse
verdict in a municipal court trial, a defendant may appeal
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as provided in section 40-18-19, but a waiver of jury
trial in the municipal court proceeding also constitutes a
wai ver of jury trial in the district court.

40-18-15.1. Transfer to district court - Expenses of
prosecution - Division of funds and expenses between city,
county, and state. A matter may be transferred to
district court for trial only if wthin 28 days after
arrai gnnent the defendant has requested in witing to
transfer the case to district court and to exercise the
defendant’s right to a jury trial

There is no conflict between these statutes if the defendant waives
the right to a jury trial in witing pursuant to Rules of the Suprene
Court or tinely requests in witing to transfer the case to district
court and to exercise the right to a jury trial because the defendant
will either have a bench trial in rmunicipal court or a jury trial in
district court. ND.C.C. § 1-02-07.

A conflict between these sections may arise if a defendant who is
entitled to a jury trial in nunicipal court neither waives the right
to a jury trial nor requests a transfer to district court. In such a
case, the defendant is not in district court to receive a jury tria

and cannot be given a bench trial in rmunicipal court because the
right to a jury trial has not been waived.

An action for the violation of a city ordinance may be tried before a
muni ci pal judge without a jury in two instances: (1) where the right
to a jury trial does not otherw se exist; or (2) where the defendant
has tinmely and appropriately waived the right to a jury trial in
witing pursuant to Rules of the Suprene Court. N D.C.C § 40-18-15.
A transfer of the case for a district court jury trial my only be
obtained upon a tinmely witten demand. N.D.C.C. 8§ 40-18-15.1. (ne
possible interpretation which could reconcile N D.C.C. 88 40-18-15
and 40-18-15.1 would be to conclude that a defendant in nunici pal

court who has neither waived the right to a jury trial nor requested
a transfer to district court for a jury trial may be given a jury
trial in municipal court. \Wether this is permtted differs for hone
rule cities and cities without a hone rule charter.

Cities without a hone rule charter are not authorized to provide a
jury trial in their nmunicipal court. See City of Riverside v. Snuda,

339 Nw2d 768, 770 (N D. 1983). Fornmer authority permtting
muni ci pal courts to hold jury trials was repealed by the Legislature.
1973 N.D. Sess. Laws ch. 327. “Cities are creatures of statute and

possess only those powers and authorities granted by statute or
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necessarily inplied from an expressed statutory grant.” Ebach v.
Ral ston, 469 N W2d 801, 804 (N D. 1991). The rule of strict
construction applies in defining nmunicipal powers. 1d. There is no
extant statutory law permtting cities generally or rmunicipal courts
specifically to hold jury trials. Al t hough statutory | anguage

adopted in 1973 which specifically required municipal court cases to
be heard without a jury was subsequently nodified, 1987 N. D. Sess.
Laws ch. 375, 8 10, this nodification did not revive the forner
statutory authority for nunicipal court jury trials. N.D. C C
§ 1-02-16. Therefore, N.D.C.C. 88 40-18-15 and 40-18-15.1 may not be
reconciled by assuming that a defendant who has neither waived the
right to a jury trial nor requested transfer to district court may
have a jury trial in nmunicipal court in cities without a home rule
charter.

However, the charter of a honme rule city may contain the power:

To provide for city courts, their jurisdiction and powers
over ordinance violations, duties, adm nistration, and the
sel ection, qualifications, and conpensation of their
officers; however, the right of appeal from judgnent of
such courts shall not be in any way affected.

N.D.C.C. 8§ 40-05.1-06(5). A honme rule charter and the ordinances
made under it supersede state laws to the contrary within the city’'s
jurisdiction and are to be liberally construed for such purposes

N. D. C. C. § 40-05. 1-05. The power nust be contained in the city's
horme rule charter and inplenented by ordinance in order to supersede
state |aw. Litten v. Cty of Fargo, 294 N.W2d 628, 631-32 (N.D.
1980); N.D.C.C. § 40-05.1-06. A prior Attorney General Opinion
concluded that a hone rule city possessing charter authority to
define offenses and provide penalties may, through ordinances,
supersede the limts in state | aw placed upon penalties for violating
city ordinances. 1982 N.D. Op. Att’'y Gen. 188. Therefore, a home
rule city may supersede state |law and provide for a jury trial inits
muni ci pal court if its charter contains the power found in N D C C

8 40-05.1-06(5) and if it has passed ordinances to inplenent that
power . It is ny opinion that the conflict between N.D.C C
88 40-18-15 and 40-18-15.1 can be avoided if a home rule city has
provided a jury trial for charges of violating a city ordinance
because a defendant who neither waives the right to a jury trial nor
timely requests a transfer to district court may obtain a jury tria

i n munici pal court.

In the absence of authority for a municipal court to hold a jury
trial, the conflict between N. D.C.C. 88 40-18-15 and 40-18-15.1 nust
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be resolved in light of how the right to a jury trial in crimna
cases is interpreted under the federal and state constitutions. A
prelimnary issue is whether it is constitutionally permtted to
condition the right to a jury trial for ordinance violations on a
tinmely demand by the defendant.

The right to a jury trial when charged with a crinme as found in the
Sixth Amendnment to the United States Constitution applies to the
states through operation of the Fourteenth Anendnent to the United
States Constitution. Duncan v. Louisiana, 391 U S. 145, 149 (1968).
Petty offenses do not invoke the right to trial by jury under the
Si xth Amendnment. Baldwin v. New York, 399 U S. 66, 69 (1970). See
al so Duncan, 391 U S. at 159. However, no offense can be deened
petty for these purposes where inprisonment for nore than six nonths
is allowed. Baldwin, 399 U S at 69. For federal purposes, petty
of fenses are defined as those punishable by nore than six nmonths in
prison and a $500 fine. Duncan, 391 U.S. at 161. The maxi num
puni shment for violation of a city ordinance is inprisonment for 30
days or a fine of $1,000 or both, except when enlarged by a hone rule
city. NDCZC 8 40-05-06; 1982 N.D. Op. Att’'y Gen. 188. Therefore
the Sixth Amendnment right to a jury trial is generally not inplicated
in prosecutions for the violation of a city ordinance.

However, the North Dakota Constitution may be interpreted to provide
greater protection than the safeguards guaranteed in the federa
constitution. Cty of Bismarck v. Altevogt, 353 N.W2d 760, 766
(N.D. 1984). Article I, Section 13, of the North Dakota Constitution
provides, in part, “the right of trial by jury shall be secured to
all, and remain inviolate.” The right of trial by jury is preserved
as it existed at the tinme of the adoption of our state constitution
in 1889. Altevogt at 764. The North Dakota Supreme Court has held
that a defendant is not entitled to a jury trial as a matter of right
where the maxi mum penalty for a crine is 30 days in jail and $250

fine. State v. Heath, 177 N.W2d 751, 754 (N D. 1970). That
opi nion, however, has been called into question. Al tevogt, at

765- 66. Al tevogt was decided by finding that a former version of
N.D.C C 8§ 40-18-15 guaranteed a jury trial, and the court
specifically stated that it did not decide whether the state
constitution guarantees a jury trial in nunicipal ordinance cases
Id. at 766. However, the court stated in dicta that statutes in
place at the tine North Dakota adopted its constitutional right to
trial by jury may be evidence of what was understood to be the right
of trial by jury when the North Dakota Constitution was adopted. 1d.
at 764-65. The earlier statutes provided for a jury trial in cases
where the defendant may be inprisoned for nore than 10 days or fined
more than $20. |d. at 765.
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Previously existing law which provided a jury trial for charges of
violating a city ordinance required the defendant to demand a jury
before commencenent of the trial. Altevogt, 353 N W2d at 765.
However, a felony defendant cannot be required to nmake a witten
demand for a twelve person jury, and waiver of the right to a full

jury trial by a felony defendant wll not be inferred wthout
evidence of a clear and certain waiver. State v. Hegg, 410 N. w2d
152, 154 (N.D. 1987). Both positions nay be reconciled by

recogni zing the general principle that a defendant’s fundanental
right to a jury trial is preserved with increasing caution as the
offense increases in gravity. State v. Bakke, 498 N W2d 819, 821-22
(N.D. App. 1993) (counsel may waive defendant’s right to jury for

m sdenmeanor but counsel may not waive jury for felony charge). This
inplies that l|ess protection is required as the severity of the
of fense decreases. Further, it is presumed that the Legislature

intended to conply with the constitutions of the state and of the
United States, and any doubt nust be resolved in favor of a statute’s
validity. State ex rel. Johnson v. Baker, 21 N.W2d 355, 359 (N.D
1945); Snortland v. Crawford, 306 N.W2d 614-26 (N.D. 1981); N.D.C C.

8§ 1-02-38(1). This presunption is conclusive unless the statute
clearly contravenes the state or federal constitutions. Hegg, 410
N.W2d at 154; State ex rel. Lesneister v. Oson, 354 N.W2d 690, 694
(N.D. 1984). Also, a statute will only be found unconstitutional

upon concurrence of four of the five justices of the North Dakota
Suprenme Court. N D. Const. art. VI, 8 4. “One who attacks a statute
on constitutional grounds, defended as that statute is by a strong
presunption of constitutionality, should bring up his heavy artillery
or forego the attack entirely.” So. Valley Gain Dealers v. Bd. of
County Commirs, 257 N.W2d 425, 434 (N.D. 1977). Ther ef ore, w t hout
regard to any future resolution of the constitutional decision
avoided in Altevogt, the right of trial by jury, at the tinme of the
adoption of the North Dakota Constitution in 1889, nay be defined to
nmean that a defendant does not have the right to receive a trial by
jury absent a denmand before the conmmencenent of trial in cases
involving the violation of a city ordinance. Altevogt, 353 N.W2d at
764- 65.

Two possibilities nust be analyzed wthout regard to where the
Suprenme Court may draw the line between a petty offense w thout the
right to trial by jury and an offense for which there is a
constitutional right to trial by jury. If there is no right to a
jury trial for a particular ordinance violation other than by
statute, then the defendant nust either take advantage of the right
to demand a transfer to district court for jury trial under N.D. C C
8§ 40-18-15.1 or receive a bench trial under N.D.C.C. 8§ 40-18-15, and
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t hereby avoid the conflict between these sections. |In the event that
the North Dakota Supreme Court would determine that there is a
constitutional right to a jury trial for certain violations of city
ordi nances, then there is an irreconcilable conflict if a defendant
neither waives the right to a jury trial nor tinely requests transfer
to district court for jury trial.

As noted above, there is no federal constitutional inpedinent, nor
state constitutional inpedinment, to the Legislature s providing that
actions for the violation of a city ordinance may be by jury trial
only upon demand by the defendant and not as a matter of right absent
such denand. Al t hough statutes relating to the sanme subject matter
must be construed together and should be harnonized if possible to
give nmeaningful effect to each w thout rendering one or the other
useless, Westnan v. North Dakota W rkers Conpensation Bureau, 459
N. W2d 540, 541 (N.D. 1990), the requirenent that the right to a jury
trial mnmust be waived in witing under N.D.C. C. § 40-18-15 cannot be
reconciled or harnonized with the requirenent that a jury trial mnust
be demanded in witing under NDCC § 40-18-15.1. “If an
irreconcilable conflict exists, the latest enactnment will control or
will be regarded as an exception to or as a qualification of the
prior statute.” City of Fargo, Cass County v. State, 260 N W2d 333,
338 (N.D. 1977). It is not possible to determne that either the
requirement of N D CC 8§ 40-18-15 that the defendant tinely and
appropriately waive the right to a jury trial in witing pursuant to
the North Dakota Supreme Court Rules or the requirenent of N D.C C
8§ 40-18-15.1 for a witten request to transfer the case to district
court and to exercise defendant’s right to a jury trial is a
particular exception to the other which prevails under ND CC
§ 1-02-07. See Northwestern Sav. & Loan Ass’'n v. Baungartner, 136
N. W2d 640, 643 (N.D. 1965).

Al though an inplied repeal or inplied amendnent of a statute is
di sfavored, that conclusion my be found where a conflict between two
statutes is irreconcil able. Birst v. Sanstead, 493 N W2d 690, 695
(N.D. 1992). N.D.CC 8§ 40-18-15.1 was anended during the 1995
| egislative session to specifically require that a defendant in
muni ci pal court request in witing to transfer the case to district
court and to exercise defendant’s right to a jury trial. 1995 N. D.
Sess. Laws ch. 388. This statute previously stated that the case was
automatically transferred to district court for a jury trial after 28
days if the defendant had not waived in witing the right to a jury
trial. Id. N.D.C. C. §40-18-15 was not anended during the 1995
sessi on. The requirement in N.D.C.C § 40-18-15 that the defendant
waive the right to a jury trial in witing pursuant to North Dakota
Suprene Court Rules has been inplicitly repealed or anended by the
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| ater enactnment of N.D.C.C. § 40-18-15.1. Therefore, in the event
that a defendant neither waives in witing the right to a jury tria
under N.D.C.C. 8§ 40-18-15 nor tinely demands in witing the transfer
of the case to district court and to exercise the defendant’s right
to a jury trial pursuant to NND.C.C. § 40-18-15.1, and where there is
no authority permtting a jury trial in municipal court, it is ny
further opinion that the requirenment that the defendant nust request
in witing to transfer the case to district court in order to obtain
a jury trial under N.D.C.C. §40-18-15.1 prevails over conflicting
terms in NND.C.C. § 40-18-15.

- EFFECT -

This opinion is issued pursuant to NND.C.C. 8§ 54-12-01. It governs
the actions of public officials until such time as the question
presented is decided by the courts.

Hei di Heit kanmp
ATTORNEY GENERAL

Assi st ed by: Edward E. Erickson
Assi stant Attorney General
vkk



